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CASES 


ARGUED AND DETERMINED 


SUPREME COURT OF THE STATE OF GEORGIA, 


AT HAWKINSVILLE, 
JUNE TERM, 1849. 


DARA ?BALB SA. Oe 


No. 1.—Bensamin Stives, plaintiff in error, vs. CHARLES Cuap- 
MAN, defendant. 


[1.] Where there is no appearance by the plaintiff in error, the case being 
called for hearing, and the plaintiff being himself called, the defendant 
may open the record and pray for an affirmance of the judgment. 


Motion to dismiss the writ of error and affirm the judgment 
below, on the ground that there was no appearance for the plain- 
tiff in error, he having been called in open Court. 


GAUuLDEN for the motion. 
By the Court-—Niszet, J. delivering the opinion. 


[1.] The Constitution of the State, under which this Court is 
organized, requires that it shall, at each session in each District, 
dispose of and finally determine each and every case on the docket, 
at the first term after the writ of error is brought. It farther 
provides, that in case the plaintiff in error, in any case, shall not 
be prepared, at the first term after writ of error brought, to pro- 
secute the same, it shall be stricken from the docket and the judg- 
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ment below shall stand affirmed, unless he is precluded by some 


Providential cause from prosecuting it. Prince, 909. 

To carry fully into effect these requirements of the fundamen- 
tal law, with other things, the 11th Rule of this Court was adopt- 
ed. That Rule declares, that when cases are called for hearing 
and there is no appearance by the plaintiff in errrr, the defendant 
may have the plaintiff called and move the Court to dismiss the 
writ; or he may open the record and pray for an affirmance of 
the judgment, and in case the writ is dismissed or the judgment 
affirmed, the plaintiff in error shall pay the costs. This cause 
was duly called for hearing, and in its proper order, and there 
being no appearance for the plaintiff in error, and the plaintiff 
himself being first called, the counsel for the defendant opened 
the record, and prayed the Court that the judgment below be af- 
firmed. 

Let the judgment of the Court below, therefore, stand af- 
firmed. 


No. 2.—JonaTHAN Srupstitu, plaintiff in error, vs, THE STATE 
or Georera, defendant. 


[{1.] Where defendants indicted jointly, sever on the trial, it is the privilege 
of the State’s counsel to elect which shall be tried first ; and where issue is 
joined upon a plea of autrefois acquit by one defendant, before he announ- 
ces himself ready for trial on the merits, and that issue is disposed of, this 
does not amount to an election by the State, and the other defendant may 
still be placed first on his trial. 

2.] The absence of a witness, the object of whose testimony is to impeach 
another witness, expected to be introduced by the State, is good ground for 
acontinuance; but if the witness on the part of the State is not introduced, 
this Court will not grant a new trial, notwithstanding the motion for a con- 
tinuance was refused. 

[3.] The original indictment, with the verdict and judgment of conviction 
thereon, against the principal in the first degree, is admissible in evidence, 
to prove his guilt on the trial of the principal in the second degree. 
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[4.] The record of the trial and conviction of the principal in the first de- 
gree, is conclusive evidence of the conviction, and prima facie evidence of his 
cuilt upon the trial of the principal in the second degree, and the burden of 
proof rests on him to show that the principal in the first degree clearly 
ought not to have been convicted. 

[5.] The confessions of the principal in the first degree are admissible to 
prove his guilt on the trial of the principal in the second degree, but not to 
prove the participation of the latter therein. 

[6.] It is not competent to prove that the defendant is of weak mind, where 
it is admitted that he is neither idiot, lunatic nor insane. 

[7.] Where the Court charges the Jury correctly on a point of law, it is no 
error that the Judge did not specify more minutely the shades of difference 
in the law, where no request is made by counsel for this purpose. 

[8.] The presiding Judge has the right, and it is his duty, to declare what the 

: § A 
law is upon a given state of facts. 

[9.] It is not necessary in the indictment to charge the defendant to be a cit- 
izen of the County where the offence is alleged to have been committed. 

[10.] Theabbreviation, Thos. for Thomas, in the name of the foreman of the 
Grand Jury, indorsed on the back of the indictment, and written in full in 
the body of it, is no variance. 

[11.] All technical exceptions to indictments, which would be good at Com- 
mon Law, are unavailing under the Penal Code, provided the offence is 
charged in the terms and language of the Code, or so plainly that the na- 
ture of the offence charged may be easily understood by the Jury. 


Indictment for murder in the second degree, in Lowndes Supe- 
rior Court. Tried before Judge Scarsorovucn, December Term, 
1848. 


Jonathan Siudstill was put upon his trial, under the following 
indictment: 
Grorata, Lownpes County: 

The Grand Jurors, &c. in the name and behalf of the citi- 
zens of Georgia, charge and accuse Manuel Studstill and Jona- 
than Studstill, both of the County and State aforesaid, with the 
offence of murder, as principals in the second degree. For that 
one Samuel Mattox, not having the fear of God before his eyes, 
but being moved and seduced by the instigation of the Devil, on 
the 7th day of September, 1843, with force and arms in the 
County aforesaid, in and upon one William Slaughter, in the 
peace of the State then and there being, feloniously, unlawfully, 
wilfully, and of his malice aforethought, then and there did make 
an assault, and that he, the said Samuel Mattox, a certain rifle 
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gun of the value of twenty dollars, the property of Manuel 
Studstill, then and there being found, the said rifle gun being 
then and there charged with gunpowder and a leaden bullet, 
which rifle gun he, the said Samuel Mattox, in both his hands 
then and there had and held at, against and upon him, the said 
William Slaughter, then and there feloniously, unlawfully, and of 
his malice aforethought, did discharge and shoot off; and that he, 
the said Samuel Mattox, with the leaden bullet aforesaid, by 
force of the gunpowder aforesaid, so by him, the said Samuel 
Mattox as aforesaid, discharged and shot off, him, the said Wil- 
liam Slaughter, in and upon the left side of the head of him, the 
said William Slaughter, then and there feloniously, unlawfully, 
wilfully, and ef his malice aforethought, did strike and wound, 
giving to the said William Slaughter, then and there, with the 








leaden bullet aforesaid, out of the said rifle gun, so as afvresaid 
discharged and shot off, in and upon the said left -side of the 
head of him, the said William Slaughter, one mortal wound of 
the breadth of one inch and depth of two inches, of which said 
mortal wound he, the said William Slaughter, on and from the 
said 7th day September, in the year aforesaid, until the 8th day of 


September, in the year aforesaid, at the house of one Moses 


Slaughter, in the County aforesaid, did languish, and languishing 
did live, on which said 8th day of September, in the year afore- 
said, about the hour of nine o’clock in the morning, he, the said 
William Slaughter, at the house of said Moses Slaughter, in the 
County aforesaid, of the mortal wound aforesaid, died. 

And the Jurors aforesaid, on their oaths aforesaid, do say, that 
the said Manuel Studstill and the said Jonathan Studstill, on the 
said 7th day of September, in the year aforesaid, in the County 
and State aforesaid, then and there feloniously, wilfully, unlaw- 
fully, and of their malice aforethought, were present, aiding, 
helping, abetting, comforting, assisting and maintaining the said 
Samuel Mattox in the felony and murder aforesaid, in manner 
and form aforesaid, to do and commit, contrary to the laws of 
said State,” &c. 

At the December Term, 1848, the case being called for trial, 
the defendants severed. The case against Manuel Studstill being 
called, an issue was joined upon a plea filed of autrefois acquit, a 
Jury impanneled and a verdict rendered in favor of the State. 
After the verdict, and before Manuel Studstill was tried, the 
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State’s attorney moved to put Jonathan Studstill on his trial, to 
which motion counsel for Jonathan Studstill objected, on the 
cround that the State had elected to try the other defendant first, 
by joining issue on the plea, and had no right to place this de- 
fendant on his trial until the other issue was entirely disposed of. 
The Court overruled the objection, and defendant excepted. 

The cause having been opened and submitted to a Jury, coun- 
sel for defendant moved the Court to instruct the Jury to finda 


verdict of “not guilty’— 
1st. Because the indictment does not charge Samuel Mattox, 
the principal in the first degree, as being of the County of 


Lowndes. 

2d. Because in this indictment Samuel Mattox is no where 
charged directly with the offence of murder. 

3d. Because it is no where charged in the indictment that Sam- 
uel Mattox and defendant committed the crime jointly. 

4th. Because in the indictment the foreman of the Jury is 
named Thomas M. Boston, whereas the name indorsed on the in- 
dictment is Thos. M. Boston, 

The Court overruled the objections, and defendant excepted.’ 

Counsel for the State offered in evidence the original indict- 
ment, verdict and judgment against Samuel Mattox, to which de- 
fendant objected, on the ground that it was res inter alios acta, 
and certified copies should be produced. The Court admitted 
the indictment to prove the guilt of the principal in the first de- 
gree only. To which decision counsel for defendant excepted. 

The defendant then moved a continuance on account of the ab- 
sence of Samuel Spencer, a practising attorney of that Court, 
but living in the State of Florida, and who was at that time in 
Tallahassee, attending as one of the Electors of that State, by 
which witness he expected to impeach the testimony of one Hol- 
liday, who was subpeenaed on the part of the State. Which mo- 
tion the Court overruled on the ground of a want of diligence in 
the defendant in procuring the testimony, and the uncertainty of 
Holliday’s being introduced by the State. To which decision 
defendant excepted. 

Holliday was not sworn as a witness on the trial. 

The State’s counsel offered to prove by John Sanderson, that 
Mattox said he shot the gun when William Slaughter was killed. 
Defendant objected. The objection was overruled and the evi- 
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dence admitted to “fix guilt on Mattox only—the Court stating 
at the time, that the State must prove by other evidence defend- 
ant’s participation in the crime.” To which decision counsel for 
defendant excepted. 

Defendant’s counsel offered to prove that defendant was a man 
of weak mind—avowing, at the same time, he was neither idiot, 
lunatic nor insane—for the purpose of lessening the force of his 
confessions, The Court rejected the evidence and defendant 
excepted. 

The Court charged the Jury, that “criminal negligence was 
an unlawful act done, or a lawful act done without due caution 
and circumspection—in other words, a lawful act done carelessly 
and negligently of human life.’ To which charge defendant ex- 
cepted, on the ground that the Court should have gone farther, 
and charged that the result of the negligent act should be a prob- 
able consequence of the act, and that if the result was beyond 
the range of probabilities, it reduced the crime to voluntary man- 


slaughter, to which there can be neither accessary before the fact, 


nor principal in the second degree. 

The Court charged the Jury, that if Mrs. Bailey had sworn to 
the truth, the defendant was guilty. To this charge defendant 
excepted. 

Upon the trial, the following testimony was submitted to the 
Jury upon the part of the State: 

Moses Slaughter, the father of deceased, sent his son into the 
woods on horseback ; when he next saw him he was in the house, 
wounded in the head. This was about dark. He died the next 
morning and was buried. In a few days thereafter he saw him 
disinterred, and a bullet extracted from the left side of his head 
by Dr. Briggs—there was no stick in his head. The boy was 
about fifteen years of age. No bad feeling between deceased 
and prisoner. There was some bad feeling between witness and 
prisoner. 

Samuel Slaughter, the brother of deceased, went to meet him 
at the ford of the creek on the day he was wounded. Fifteen 
minutes before he reached the spot he heard a gun fired. Found 
deceased lying on his hands and knees, wounded in the left side 
of the head, and Samuel Mattox, Jonathan Studstill and Manuel 
Studstill with him. Neither of them touched deceased after wit- 
ness came up. ‘Two or three days after deceased was wounded, 
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Samuel Mattox came to Moses Slaughter’s house and told him 
and witness that he shot the gun in the direction of the creek, 
where witness found the three with his brother at the time he was 
wounded. Prisoner said the horse had thrown deceased and 
jumped on him and kicked him. Prisoner told witness he had 
better go and get a cart and carry his brother home, which wit- 
ness did. When the head was washed he saw a hole in his head. 
Witness afterwards saw the bullet taken out of this hole, which 
prisoner said was made by a snag on which the horse threw 
him, when Mattox fired across the creek. There was no ill feel- 
ing between Mattox and deceased. 

Dr. Briggs was called upon to make a post mortem examina- 
tion, after the deceased was disinterred; believed he died from 
the wound in his head, by a bullet from a rifle gun. The brain 
was liquid, so that he could not tell to what distance the ball pen- 
etrated. Saw no traces of a stick in the wound. There was a 
stick in the coffin, which went easily into the fracture. The post 
mortem examination took place some time in September, 1843. 

John C. Sanderson saw the deceased soon after the wound was 
received, at the creek. When he approached, he saw a stick in 
the wound and moving with the pulsations of the brain. The 
boy was then alive. Witness took hold of it and pulled it out. 
Prisoner picked up the boy’s hat, which had a hole in it. When 
Mrs. Slaughter came up with the cart, witness gave her the stick, 
and prisoner told her ¢hat snag or stick had proved her son’s 
death. The bullet was taken from the same hole witness pulled 
the stick out of. Prisoner told witness the next day, that he was 
positive that what he had told Mrs. Slaughter about the snag’s 
causing the boy’s death was true. Witness asked prisoner to go 
with him, but he said he had to go to Samuel Mattox’s, for Manuel 
Studstill’s gun, which he had left there. 

Rachel Bailey was the wife of Samuel Mattox at the time the 
shooting took place, and was present when deceased came riding 
a horse up to the creek, and then stopped. Jonathan Studstill, 
Manuel Studstill and Mattox were together when the boy came 
to the creek. Manuel Studstill gave Mattox the gun, and both the 
prisoner and Manuel told Mattox to shoot. Both said the old gun 
wouldn’t hit a boy fifteen steps. Witness told them if it would 
not hit a house fifteen steps, not to shoot. They were all in a 
laugh. The gun fired and the boy fell. She did not see the 























RA ENR ETE AINA tT 





SUPREME COURT OF GEORGIA. 


Studstill vs. State of Georgia. 








wound that day. Deceased was two hundred yards from Mattox 
when he shot. No one else was present. They were in a field 
where she went to milk her cows. The Studstills and Mattox 
drove up the calves. Witness was in ten or twelve feet when 
the conversation took place. Does not know whether Mattox 
took aim or fired at random. After the boy fell, Mattox and the 
two Studstills went to him. Manuel returned. Witness did not 
stay more than a quarter of an hour. 
EVIDENCE FOR THE PRISONER. 

Manuel Studstill was present at the shooting of William Slaugh- 
ter. The prisoner had nothing to do with it as witness knows of. 
If prisoner told Mattox to shoot, witness did not hear him. Wit- 
ness was forty or fifty feet from prisoner and Mattox. Mrs. Mat- 
tox (Mrs. Bailey) was about half the distance. Prisoner was 
some fifteen feet from Mattox when he shot. Witness did not 
hand Mattox the gun. He did not hear prisoner tell Mattox the 
gun would not hit a boy fifteen steps. If Mrs. Mattox told Mat- 
tox not to shoot, he did not hear her. After the boy fell, witness 
went with Mattox and prisoner to where the boy was. He af- 
terwards returned and went with Mrs. Mattox to the house. The 


gun was leaning against a stump or tree. Mattox took it up and 
shot. Saw a stick in the boy’s head when witness and Sander- 
son went back to where the boy was, and not before. Does not 
know how it got there. As the gun fired he saw Mattox rise as 


if from behind a log heap. 

There was some attempt to impeach the evidence of Mrs. 
Bailey, and, also, of Manuel Studstill, but there was nothing in 
the bill of exceptions showing the extent or effect of it. 

In the Supreme Court, error was assigned upon the several ex- 
ceptions before taken. 


C. B. Cots, for plaintiff in error, contended— 


1. The evidence makes out a case only of involuntary man- 
slaughter against Samuel Mattox. Roscoe’s Ev. 630, 653, 659. 
And in this offence there can be no principals in the second de- 
gree. 

2. The record of the conviction of Mattox was not conclusive 
evidence of his guilt, but the State must show that fact by other 
evidence. 10 Pick. 477. 
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3. The indictment is defective, because it no where charges 
Samuel Mattox with the offence of murder, and does not charge 
Mattox and defendants jointly with the murder. 7 Blackf. 23. 
2 Hawk. 224. 2 Hales, 187. 1 Russell, 548 and notes, also, 563. 








RockweE tt and Sol. Gen. HanseE tt, for the State. 
By the Court—Lumpxw, J. delivering the opinion. 


There are numerous points in this case, and, involving as they 
do the life or death of a fellow-creature, they are entitled to the 
most careful and patient examination. 

[1.] Manuel Studstill and Jonathan Studstill were jointly in- 
dicted as principals, in the second degree, in the County of 
Lowndes, for the murder of one William Slaughter. At the last 
December Term of the Superior Court, the case against Manuel 
Studstill was called, when counsel for the defendant stated, that 
there was a preliminary plea of autrefors acquit to be first dispos- 
ed of, before the party was prepared to announce himself ready 
fur trial on the merits. Accordingly, issue was joined, a Jury 
impanneled, when a verdict was rendered in favor of the State ; 
whereupon, and before any farther proceedings were had against 
Manuel Studstill, the Solicitor General proposed to put Jonathan 
Studstill on Aés trial. To which he objected, on the grounds that 
the defendants having severed, and the State having elected to 
proceed first against Manuel Studstill, it could not suspend the 
prosecution against him, but must go through with it. This ob- 
jection was overruled, and the prisoner wascompelled to announce 
whether or not he was ready for trial; and this is the first error 
complained of in the bill of exceptions. 

[t will be perceived, that Manuel Studstill cautiously abstained 
from announcing himself ready for trial on the merits of the in- 
dictment, but instead thereof, he pleaded a former acquittal in 
bar of the prosecution. No step was taken, therefore, in the 
main trial. All that was done was merely to remove an obstacle 
out of the way. After this, the case stood as though it had never 
been called. Concede, however, that the practice was irregular, 
has the defendant been prejudiced by it? He could not possibly 
have been injured, and he may have been benefited by the course 
pursued. The record shows that Manuel Studstill was introduc- 
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ed as a witness by Jonathan Studstill; whereas, liad Manuel Stud- 
still been first tried and convicted,.he would thereby have been 
rendered incompetent to testify. 1 Green/f. Ev. 417 to 424. 

[2.] The defendant proposed to continue the case on account 
of the absence of one Samuel Spencer, by whom he expected to 
prove that William Holliday, who was subpeenaed as a witness 
on the part of the State, to testify to a conversation between de- 
fendant and Samuel Mattox, in which defendant confessed his 
guilt, admitted to Spencer, that he, (Holliday,) at the time of the 
alleged conversation, was beastly drunk, and by reason thereof 
utterly incapable of understanding any thing. The Court refus- 
ed to grant the continuance, and this decision is excepted to. 

Had Holliday been offered, during the progress of the trial, in 
support of the prosecution, we should hold that the Court erred 
in not allowing the motion—due diligence having been shown to 
procure the attendance of Spencer. But the presiding Judge 
certifies that Holliday was not, in fact, sworn. Consequently, the 
necessity for the presence of Spencer was obviated. Had the 
State agreed, in the first instance, to dispense with the testimony 
of Holliday, the application for postponement would have been 
unavailing. The failure to introduce him answers the same pur- 
pose. It cures the error. 

[3.] The Solicitor General offered in evidence, the original in- 
dictment, verdict and judgment against Samuel Mattox, the prin- 
cipal in the first degree, to which the defendant objected on two 
grounds; Ist. That certified copies alone were admissible; and 
2dly, Because the record was between different parties, to wit: 
the State of Georgia and Samuel Mattox. These objections were 
overruled, and the prisoner excepted. 

The State offered Capt. Sanderson, to prove the acknowledg- 
ments of Mattox, the principal in the jist degree, that he (Mat- 
tox) shot the gun when William Slaughter was killed. This tes- 


timony was objected to by the defendant, on the ground that 


Mattox was not upon his trial, and that he could not be criminat- 
ed by the confessions of a third person. The evidence was re- 
ceived by the Court, and the prisoner excepted. 
In order to avoid repetition, I have found it convenient to con- 
solidate these two grounds. They depend on the same principle. 
I would remark merely, in relation to one of the points, 
that original documents, such as bills, answers, declarations, de- 
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crees, verdicts, &c. are always admitted to establish a fact in the 
same Court where the proceeding was had; especially where 
they are ix paper, viz: before enrolment. Copies are at best 
but secondary proof, and exemplifications of judicial proceedings 
are admitted only from convenience and the necessity of the 
case. In some instances the originals are still exacted, as in an 
indictment for perjury, in a bill or answer; also, on trials for for- 


gery. 

As to the main question, that is, how far the record of the con- 
viction of Samuel Mattox, the principal in the first degree, and his 
confessions as to his own guilt are admissible, it is one not without 
difficulty. It is very desirable, if practicable, to define and apply 
some definite rule in such cases. It obviously will not do to hold, 
en the one hand, that as against the accessory and principal in the 
second degree, it is entirely res inter alios acta, and no proof 
whatever of the guilt of the principal; and that the whole ques- 
tion of the principal’s guilt is just as open as though there had 
been no previous trial. Neither, on the other hand, will it do to 
maintain, that this record is conclusive evidence of the principal’s 
guilt. In the case of principal and surety in civil contracts, the 
doctrine is now well settled, that a verdict and judgment against 
the former, is only prima facie evidence against the latter. It 
would be strange if, in criminal cases, the accessory or principal 
in the second degree, were not permitted to show that the offence 
alleged to have been committed did not amount to felony, or not 
that species of felony with which the principal was charged; as 
for example, in the case before us, that the homicide was man- 
slaughter and not murder; or, lastly, that the principal himself 
was manifestly innocent. 

[4.] We apprehend this to be the correct doctrine, that the 
record is. conclusive evidence of the conviction of the principal; 
that it is prima facie evidence of his guilt, and that the burthen of 
proof is thereby cast upon the accessary or principal in the sec- 
ond degree, to establish his innocence by some new and incon- 
testible evidence ; as that, in the present case, there was no mur- 
der, or that Samuel Mattox was elsewhere, or in a condition, from 
disease or some other cause, that rendered it impossible for him 
to have perpetrated the crime. 

[5.] And we are of the opinion, that the confessions of Samuel 
Mattox as to his own guilt; were rightly admitted to inculpate 





12 SUPREME COURT OF GEORGIA. 


Studstill vs. State of Georgia. 





him, though not to implicate others ; and the Court very properly 
discriminated as to the object for which this proof was allowed. 
In South Carolina, in the State vs. Sims, (2 Bailey’s Rep. 20,) 
the Court held, that the record of the conviction of a slave be- 
fore a Court of Magistrates and Freeholders, as principal in the 
felony, might be given in evidence on the trial of an indictment 





against a free white man as accessory before the fact, and that the 
confessions of the slave of his own guilt as principal, were admis- 
sible in evidence on the trial of a free white man as accessory be- 
fore the fact. 

Whether, under our Statute, which renders slave testimony in- 
competent against a free white citizen, those propositions be 
maintainable, we forbear to express any opinion. As between 
free white persons, however, the authorities all agree, and we 
think the position incontrovertible, that the record of the con- 
viction of the principal is evidence against the accessory, subject 
to be rebutted by showing, satisfactorily, that the principal was 
not guilty ; and if the prisoner may, in his defence, resort to pa- 
rol testimony to establish that, notwithstanding the record, the 
crime was not, in fact, committed, or that his principal was inno- 
cent, it follows, necessarily, that it may be offered on the part of 
the prosecution to show his guilt; and nothing can be better for 
this purpose than the free and voluntary confessions of the party. 

[6.] John C. Sanderson was offered as a witness in defence of 
the accused, to prove that the prisoner was a man of weak mind, 
although it was admitted that he was neither idiot, lunatic nor in- 
sane ; the object of the proof being to weaken the force of his con- 
fessions. The Court rejected the evidence, and this decision is 
excepted to. 

All persons are considered by our Code capable of committing 
crime, who are neither idiot, lunatic, nor insane, and who have 
arrived at thefage of fourteen years, and before that age, if they 
know the distinction between good and evil; and if capable of 
committing crime, they are liable to be convicted upon their own 
confession. We cannot, therefore, recognize the distinction 
which is sought to be ingrafted on the law. It would lead to end- 
less metaphysicaljdiscussions on the philosophy of the mind. Be- 
sides, experience teaches that, in point of fact, the cunning and 
crafty are much more likely to conceal and misrepresent the 
truth, than those who are less gifted. It is the trite observation 
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of all travelers, that if you wish to learn the truth with respect 
to the health of a country, you must interrogate the children and 
servants about the matter. 

Mrs. Bailey, a witness for the State, swore on the trial, that she 
had never conversed with one Samuel Spencer on the subject of 
the murder. The defendant offered John J. Underwood to testi- 
fy that, at the request of Spencer, he prepared an affidavit for 
Mrs. Bailey, which she qualified to, without alteration, for the pur- 
pose of attacking her credibility. The Court, as we think, very 
properly rejected this testimony. Fifty persons, who had seen 
and talked with Mrs. Bailey concerning the transaction, might, 
any one of them, have communicated to Spencer what she knew 
or said about it, and thus have enabled him to have her oath 
drawn up, without any personal interview between deponent and 
himself. 

[7.]| The Court charged the Jury that criminal negligence was 
an unlawful act done, or a lawful act done without due caution 
and circumspection ; in other words, a lawful act done carelessly 
and negligently of human life. And tothe instruction thus given, 
the defendant excepted, upon the ground that the Court should 
have gone further, and charged that the result of the negligent 
act should be a probable consequence of the act; and that, if the 
result was beyond the range of probability, it reduced the crime 
to involuntary manslaughter, to which there could be neither ac- 
cessory before the fact, nor principal in the second degree. 

If the charge as given, or as it is contended it should have been 
siven, was applicable to the facts as proven, it might, perhaps, be 
sufficient to say that it is no just cause of complaint that the in- 
structions are too general, provided they are right. But the evi- 
dence shows that Mattox shot at the boy; negligence, therefore, 
has nothing to do with the matter. Nor can we sanction the po- 
sition assumed by counsel, that, owing to the distance, it was im- 
probable that the ball would reach its object; and that, conse- 
quently, the killing is reduced to involuntary manslaughter. Can 
he who takes deliberate aim at another with a rifle, and kills him, 
be said not to have intended it?’ We think not. He might, it is 
true, suppose the chances to be against it; still he puts forth all 
his skill to reach the mark, and he succeeds. It is enough, as the 
act itself was unlawful, if the killing was the possible consequence 
ofthe act. Tohold otherwise, would be to trifle with human life. 
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[8.] The Court charged the Jury that if Mrs. Bailey had sworn 
to the truth, the defendant was guilty; and the prisoner com- 
plains of this misdirection, What was the testimony of Rachel 
Bailey? That she was present when William Slaughter was 
shot—that he rode to the creek and stopped. The two Stud- 
stills and Mattox were together atthe time. Jonathan Studstill, the 
defendant, hallooed at the lad, and bade him go on or come back. 
Manuel Studstill gave Mattox the gun, and both he and Jonathan 
told Mattox to shoot. ‘They both said the old gun would not hit a 
beef fifteen steps. Witness told them ifit would not hit ahouse that 
distance, not toshoot. They were allina laugh. The gun fired, 
and the boy fell. The distance was upwards of two hundred 
yards. 

It will be recollected that this witness was formerly the wife of 
Mattox, who perpetrated the deed. She would naturally, there- 
fore, represent the transaction in the most favorable light. She 
does not remember whether the gun was fired with a rest; yet 
Manuel Studstill swears that it was. She knows nothing of their 
thrusting the pine-knot into the skull to conceal the bullet, while 
the unfortunate and unoflending boy was still alive—of the mis- 
representation which they made to his miserable parents, as to 
the cause of his death—of the enmity existing between one of 
the parties and the elder Slaughter, the father of the boy, &c. 
But take the affair as narrated by her, and what is there to miti- 
gate the offence from murder to manslaughter? It is not pre- 
tended to be voluntary manslaughter. It is insisted that it is at 
most but involuntary manslaughter. Let us investigate this 
point. 

Involuntary manslaughter consists in the killing a human being, 
without any intention to do so, but in the commission of an - un- 
lawful act, or a lawful act, which probably might produce such a 
consequence inan unlawful manner. It cannot, surely, be grave- 
ly argued, that to send a bullet wilfully into the brain of a peace- 
able youth, is a /awful act! I dismiss then, without comment, 
this branch of the definition. If it be involuntary manslaughter, 
at all, it was in the commission of an unlawful act. And the Code 
expressly declares, that where such involuntary killing shall hap- 
pen in the commission of an unlawful act, which, in its conse- 
quences, naturally tends to destroy the life of a human being, the 
offence shall be deemed and adjudged to be murder. Prince, 623. 
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I repeat the question, then, does not the discharge of a rifle, 


loaded with ball, with deliberate aim at another, even at the dis- 
tance of two hundred yards and upwards, naturally tend to de- 
stroy life ? Let the fatal result of this wanton deed of merciless 
cruelty furnish the answer. And this is the view of the case 
which should have been submitted to the Jury. And we believe 
with the presiding Judge, that if Mrs. Bailey swore to the truth— 
and the only doubt is that she may have suppressed a part of it, 
on account of her peculiar relation to the parties—that Jonathan 
Studstill was guilty, as a principal in the second degree, of being 
present, and aiding and abetting the fact to be done. 

We have reserved to the last the 4th exception on the record. 
Before any evidence was submitted, the defendant moved the 
Court to instruct the Jury to find a verdict of not guilty, on the 
following grounds: 

1st. Because the indictment does not charge Samuel Mattox, 
the principal in the first degree, as being of the County of 
Lowndes. 

2d. Because in the indictment, Samuel Mattox, the principal in 
the first degree, is no where directly eharged with the offence of 
murder. 

3d. Because it is no where charged in the indictment, that Sam- 
uel Mattox and. the defendant committed the crime jointly. 

4th. Because there is a variance between the name of the fore- 
man of the Grand Jury, in the inside and on the back of the bill 
of indictment. 

The 1st, 3d and 4th of these grounds are easily disposed of. 

[9.] The Constitution of the State of Georgia requires that all 
crimes should be prosecuted in the County where they are com- 
mitted. The residence of the defendant is wholly immaterial as 
to fixing the venue. It need not be charged that he live in any 
particular County. It is sufficient if the offence is stated to have 
been committed in the County where it is prosecuted. It is this 
which gives jurisdiction to the Court. And this is distinctly done’ 
in this indictment. 

The indictment, after charging Samuel Mattox with the 
murder, alleges that Jonathan Studstill, at the time and place of 
the murder, “was feloniously, wilfully, unlawfully, and’ of 
his malice aforethought, present, aiding, helping, abetting, com~ 


forting, assisting and maintaining the said Samuel Mattox in the 
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felony and murder aforesaid, in manner and form aforesaid, to do 
and commit.” It is clearly charged that Samuel Mattox and the 
defendant committed the offence jointly. 

[10.] In the body of the bill of indictment, the foreman’s name 
who found it is written in full, “ Thomas M. Boston,” when on 
the back it is indorsed, with the usual abbreviations, “ Tos. M. 
Boston.” The variance, we think, is immaterial. 

[11.] The 2d specification under the 4th head, namely, that 
Samuel Mattox is no where charged, directly, in the indictment, 
with the offence of murder, is deserving of the most mature re- 
flection and consideration. 

We believe that this objection would be fatal at Common Law; 
for it is well settled by the standard writers on Criminal Law, 
that in addition to the description of the offence in the body of 
the indictment, there must be an express allegation in the conclu- 
sion, that the principal feloniously murdered the deceased—the 
word murder being considered aterm of art which cannot be sup- 
plied by any other. Long’s case, 5 Coke, 245. 1 Chitty’s Crim. L. 
239 to 244. 4 Black. Com. 306 to 309. 3 Bac. Abr. 554. Dyer, 304. 
No paraphrases or circumlocution whatsoever, says Hawkins, will 
supply these words of art, which the law has appropriated for 
the description of the offence ; as murdravit in an indictment for 
murder; depit in an indictment for larceny; mayhemiavit in an 
indictment for mayhem; felonice in an indictment for any felony 
whatever, &c. 2 Hawkins’ Pl. Cr. 224. 

Indeed this doctrine is not controverted by the State’s counsel; 
but it is argued that while this is the rule in an indictment against 
the principal in the first degree, it does not obtain in an indict- 
ment against an accessory or principal in the second degree. No 
authority has been read in support of this distinction, and it would 
seem to us not warranted by principle. The precedents in Chitty 
and other works on Criminal Pleading, do not sustain it. See 
3 Chitty’s Crim. L.'763, et passim. The indictment must be 
quashed, therefore, unless there be some provision in the Penal 
Code which will save it. . 

The first section of the 14th division declares, that “every in- 
dictment or accusation of the Grand Jury shall be deemed suffi- 
ciently technical and correct, which states the offence in the terms 
and language of the Code, or so plainly that the nature of the 





1€ 








HAWKINSVILLE, JUNE TERM, 1849. 17 


Niate of Georgi i. 















may be if asily understood by the Jury.”’ Prince, 





This provision was obviously intended to sweep away all tech- 
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aforesaid discharged and shot off, in and upon the said left side of 
the head of him, the said William Slaughter, one mortal wound of 
the breadth of one inch and depth of two inches, of which said 
mortal wound he, the said William Slaughter, on and from the 
said 7th day September, in the year aforesaid, until the 8th day of 
September, in the year aforesaid, at the house of one Moses 
Slaughter, in the County aforesaid, did languish, and languishing 
did live, on which said 8th day of September, in the year afore- 
said, about the hour of nine o’clock in the morning, he, the said 
William Slaughter, at the house ofthe said Moses Slaughter, in the 
County aforesaid, of the mortal wound aforesaid, died. 

», And the Jurors aforesaid, upon their oaths aforesaid, do say, that 
the said Manuel Studstill and the said Jonathan Studstill, on the 
said 7th day of September, inthe year aforesaid, in the County afore- 
said, and State aforesaid, then and there feloniously, wilfully, and un- 
lawfully, and of their malice aforethought, were present, aiding, 
helping, abetting, comforting, assisting and maintaining the said 
Samuel Mattox in the felony and murder aforesaid, in manner 
and form aforesaid, to do and commit,” &c. 

Can any man of ordinary understanding listen to the reading 
of this indictment, and not comprehend rightly the nature of the 
offence charged? Not only would the Jury understand the crime 
of murder to be charged against Samuel Mattox, but it is appa- 
rent that no other offence could be intended; for it is alleged 
everywhere throughout the indictment, that the killing was done 
with malice aforethought. And it is this ingredient which distin- 
guishes this species of homicide from every other. 

But the Code goes further, and prescribes the form of every 
indictment or accusation. And in this statutory form the identi- 
cal allegation is omitted—the leaving out of which, it is insisted, 
is fatal to the indictment. After stating the offence, together with 
the time and place of committing the same, with sufficient certain- 
ty, that is, in the terms and language of the Code, or so plainly 
that the offence charged may be easily understood by the Jury, 
the indictment concludes, “contrary to the laws of said State, the 
good order, peace and dignity thereof.” The complaint is that it 
does not, as at Common Law, contain the repetition, “And the 
Jurors aforesaid, upon their oaths aforesaid, do say, that the said 
Samuel Mattox andthe said Manuel Studstill and Jonathan Stud- 
still, him, the said William Slaughter, in manner and form afore- 
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said, feloniously, wilfully and of their malice aforethought, did 
kill and murder,” &c. It is answer enough that the sovereign 
power of the State has seen fit to dispense with this formality, 
and to declare that the indictment is sufficiently technical and 
correct without it. 

And we are thoroughly persuaded that these admirable pro- 
visions of our Penal Code, like many portions of our Judiciary, 
have not received that liberal interpretation of which they are 
susceptible, and which was no doubt intended by their framers. 
The age is past for the civil and criminal justice of the country 
to be defeated by the absence or presence of one or more “ absque 
hoes,” “then and theres,” “ videlicits,”’ &c. And for one, I rejoice 
to see edifices built, although they may be “with the granite of 
Littleton, the cement of Coke, the trowel of Blackstone, and the 
masonic genius of a hundred Chief Justiciaries, and covered with 
the moss of many generations,’ swaying beneath the sturdy blows 
so unsparingly applied by the hand of reform. Why should the 
spirit of progress which is abroad in the world, and which is 
heaving and agitating the public mind in respect to the arts, 
sciences, politics and religion, halt upon the vestibule of our 
temples of justice? Why not penetrate, fearlessly, the precincts 
of the Bar and the Bench, and remodel the principles and prac- 
tice of the old Common Law, to accommodate it to the enlight- 
enment of a rapidly advancing civilization? Our Courts should 
co-operate cordially with the Legislature in building up a modern- 
ized jurisprudence, upon the broadest foundations. 

And which, I would inquire, are Juries most likely to compre- 
hend, the artificial pleadings of the Common Law, or the simpli- 
city allowed by the Code? The former is felt by all to bea re- 
striction upon the attainment of justice; and has just the excres- 
cence which the Assembly designed to lop off. 

The Judiciary Act of 1799 intended, unquestionably, to abolish 
all distinction in actions, and to make every writ sufficiently tech- 
nical, which contained a simple recital of the material facts neces- 
sary to a proper understanding of the case by the Jury. And 
the defendant’s answer was to be of the same character, confes- 
sing what was true, denying what was otherwise, and altering 
anything which required modification. And upon the declaration 
and answer thus inartificially drawn, the case was to be submit- 
ted. But this wise and beneficent system, so creditable to our 
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“ Item 6th. It is my will and desire, that all my property be 
kept together by my executor, under his management and con- 
trol; and in the event of my wife marrying, that she draw out her 
portion of the estate, as above mentioned ; then the remainder to 
be kept together as before, as expressed, by my executor, until 
my son, Furney I. Tooke, should become of age or marry; then 
for him to draw his portion of the estate, the land excepted, which 
I wish not to be sold or divided, until my youngest son, William 
Joseph Tooke, becomes of age or marry ; then the land, together 
with all other property, to be equally divided between my three 
children, Furney F. Tooke, James E. Tooke and William Joseph 
Tooke. 

“ Item 7th. It is my wish, that my wife, Julia Ann Tooke, be 
supported by my executor, from my estate, during her widow- 
hood, in a comfortable manner. 

“ Item 8th. It is my wish, that my faithful old servant man, 
Brit, shall not be put under any overseer, but remain on my plan- 
tation, to take care of my stock, and that he be favored by my 
executor as far as may be expedient. 

“Item 9th. It is my wish that my executor have full power to 
sell any of my lands that he may think best, for the benefit of my 
estate, and buy and sell any other species of property that he 
may think for the benefit of my estate. 

Item 10th. I do hereby appoint and constitute my brother, 
Joseph Tooke, my executor, to carry into effect my will. I do 
also appoint and constitute him the guardian of my children. I 
do commit them to him, hoping and believing that he will raise 
and educate them in the fear of the Lord. 

‘“‘In testimony whereof, &c. 20th day of September, 1837.” 

Allen Tooke died in 1837. In 1841, his widow intermarried 
with Timothy Mason. In 1846, application was made on behalf 
of Mrs. Mason, for her dower in a tract of land, lying in Pulaski 
County, in the possession of Allen Tooke, at his death, but which 
had been sold by his executors in 1839, to Abraham Shivers. 

. This application was resisted on two grounds— 

First. That under the will of Allen Tooke, his widow was 
placed upon her election, either to take her dower or the provi- 
sions made for her in the will; that she had accepted, received 
and enjoyed the provisions made for her in the will, and had there- 
by made her election, and was barred of her dower. 
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Second. That the application was barred by the lapse of time, 
more than seven years having elapsed since the right of dower 


accrued. ; 

Pending the issue joined upon this traverse, Joseph Tooke, the 
executor, and the heirs and executor of Shivers, the purchaser, 
filed their bill in Equity, setting forth the foregoing facts, and 
charging, that the bequests in the will were intended to be in 
lieu of dower; that the widow permitted two of the negroes to 
remain on the plantation, and up to the date of her marriage re- 
ceived one-fourth part of the net proceeds of the same, amount- 
ing to $700 or $800 per year, and which, with her support from 
the farm, amounted to more than her dower; that shortly after 
the death of Allen Tooke, upon an express promise by the wid- 
ow, that she would make no claim of dower, Joseph Tooke, the 
executor, (Allen Tooke in his lifetime having purchased a house 
and lot in the town of Vineville, near Macon, at an expense of 
$4200,) conveyed the same absolutely to Julia Ann Tooke, who 
has since occupied and controlled it as her own; the price of 
which house and lot amounted to more than one-third of the val- 
ue of the whole real estate of Allen Tooke; that said Julia Ann 
Tooke then relinquished all her right to the lot and improve- 
ments bequeathed her in the town of Hayneville; that in 1839, 
by virtue of the authority vested in him under the will, the exec- 
utor sold the land in which dower is claimed, to Abraham Shiv- 
ers, and made to him a warranty deed for the sum of $3200; 
that the sale took place with a full knowledge on the part of the 
widow, she making nor raising any objections thereto, but con- 
senting and agreeing to the same; that the executor requested 
the widow, prior to the sale, to set up and test her claim to dow- 
er, if she ever intended to do so, which she declined doing, say- 
ing she never intended to set up any such claim; that Shivers 
took possession of the land, and has retained it ever since by 
himself and his heirs; that the land is much worn out and di- 
minished in value, and if the widow recovers her dower, the es- 
tate of Allen Tooke would be greatly injured by having to refund 
to the heirs of Shivers for their loss of the dower in said lands. 
The bill charged, that many of these facts were within the know- 
ledge of Mrs. Mason, formerly Mrs. Tooke, alone, and prayed 
an injunction against the application for dower. 

The answer of Timothy Mason and his wife admitted the ex- 
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question was a legal one, arising under the will, which did not 
make a case of election. 

Mrs. Louisa Hadnot, examined by commission, swore, that Mrs. 
Tooke said, shortly after the death of Allen Tooke, that she 
would not go to the plantation or Hayneville to live, but said if 
she were allowed to remain where she was, (Vineville,) she would 
be perfectly satisfied, and would relinquish all claim upon 
Allen Tooke’s estate, except the provisions made for her in the 
will, and she would never undertake to break or set aside the 
will. Witness was the sister of Allen Tooke. 

The complainants proposed to prove that the property in Vine- 
ville, and the provision made for the widow, were of more value 
than her dower in the lands—which testimony the Court re- 
jected. 

The Court charged the Jury, that “the question whether the 
provisions in the will of Allen Tooke, were expressly or implied- 
ly in lieu of dower, was a legal question for the Court, to be de- 
termined by reference to the will itself; that there was no ex- 
press provision that the legacies were intended to be in lieu of 
dower, nor could any such intent be legally implied from or by 
reference to the will, and the provisions in the will were not in- 
consistent with the widow’s right of dower, and do not put her 
upon her election, and she was entitled to both, unless she had 
relinquished her dower ; that the Court did not think the Statute 
of Limitations constituted a bar in this case, because there was 
no Act of Limitations till 1839, and that Act did not apply to 
this case.” 

In the Supreme Court, it was agreed between the parties, 
that these cases should be argued upon the following points: 

lst. Whether the widow is entitled to dower, under the will of 
Allen Tooke and the bill and answer filed and the facts therein 
stated. 

2d. Whether the case is within the Statute of Limitations. 


Joun M. Gites and Ext Warren, for plaintiffs in error, on the 
first point cited the following authorities : 


Pearson vs. Pearson,1 Bro. Ch. 292, n. 1 Greenlf. Ev. §§286 
to 291, and notes. 1 Roper on H. & W.571, 596, 566. 2 Sugd. 
on Pow. 144. 8 Woodde’s Lectures, 293. McGinnis vs. McGin- 

VOL. vir. 4 
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nis, 1 Kelly, 501. 5 Ga. Rep. 341. 13 Ves. 220. Worthington 
on Wills, 444. 7 Cranch, 370. 4 Madd. Rep. 119. 2 Ves. § 
Bea. 222. 5 Madd. R.61. 2 Sch. & Lef. 444. 1 Sim. & Stu, 
513. 3 Russ. 192. 1 Jacob, 503. 


On the second point— 


3 Blackstone’s Com. 172,191. 1 Sanders, (by Williams,) 261, 
b. note. Johnson vs. Lancaster,5 Ga. Rep. 45. Watkins vs. Wool- 
folk, Ib. 268. 6 John. Ch. Rep. 196. 1 Brev.76. 3 Ib. 246. 1 
Const. Rep. by Treadwell, 112. 


C. B. Core and S. T. Battey, for defendants in error, cited— 


French vs. Davis, 2 Ves. Jr. 572. Adsit vs. Adsit, 2 John. Ch. 
R.448. 4 John. Ch.9. Bullvs. Church, 5 Hill’s N. Y. Reports, 
206. S.C. 2 Denio’s Rep. 430. Schley’s Dig. 75, notec. Wake- 
man and Wife vs. Roache, Dudley’s Ga. Rep. 123. 


By the Court—Warner, J. delivering the opinion. 


This is an application for dower by the widow of Allen Tooke, 
deceased, under the Statutes of this State. By our law, the wid- 
ow is entitled to her dower, in all lands of which her husband 
died seized and possessed, and such as he acquired in her right, 
by his intermarriage with her. Prince, 249. On the trial of this 
cause on the Equity side of the Court, the Jury found a verdict 
in favor of the widow. The equitable circumstances charged in 
the bill, extrinsic of the will, were expressly denied by the an- 
swer, and supported but by one witness whose testimony was ad- 
mitted by the Court. The verdict of the Jury must be consider- 
ed as conclusive against the allegations made by the complainants, 
so far as the same relate to her wazver of her dower, and her ac- 
quiescence in the sale of the land by the executor. The testimony 
offered, and rejected by the Court below, only went to show, that 
the widow had received and enjoyed the benefit of the provisions 
made for her by the testator’s will, so that the main question on 
this branch of the case is, whether the testator, by the bequests 
and devises to his widow, intended the same should be in lieu of 


her dower. 
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The whole question, as was ruled by the Court below, is in- 
volved in the construction of the testator’s will. 

(1.] The right of the widow to dower in the lands of her de- 
ceased husband, is a legal right, of which she cannot be deprived 
by a testamentary disposition in her favor, unless such testamen- 
tary disposition, when taken in connexion with the other provi- 
sions of the testator’s will, necessarily be of such a character as 
to put her to an election, either to take the provision made for her 
by the will, or her dower. Without attempting to review and re- 
concile the numerous and conflicting decisions which are to be 
found in the books upon this “ greatly agitated subject,” as Ch. 
Kent calls it, in Adsit vs. Adsit, (2 John. Ch. Rep. 451,) we will 
state the rule which, in our judgment, is best sustained by princi- 
ple and supported by authority. 

In order to put the widow to her election, the testamentary 
provision in her favor must be declared in express terms, to be 
given in lieu of dower; or the intention of the testator to that 
effect, must be deduced by clear and manifest implication from 
the will, founded on the fact, that the claim of dower would be iz- 
consistent with the will, or so repugnant to its provisions, as ne- 
cessarily to disturb and defeat them. Fuller vs. Yates, 8 Patge’s 
Rep. 325. Adsit vs. Adsit, 2 John. Ch. Rep. 448. Church vs. 
Bull, 2 Denio’s Rep. 430. French vs. Davis, 2 Vesey, Jr. 572. 
Strahan vs. Sutton, 3 Vesey, Jr. 249. 

In the case before us, the testator has not expressly declared 
that the provisions in his will for the benefit of his widow, are 
given to her in lieu of dower. Will the widow’s claim of dower 
out of the testator’s estate, so disturb and defeat the other dispo- 
sitions made of his property in his will, as necessarily and mani- 

Jfestly imply that it was his intention to exclude her from her legal 
right of dower? The testator, by the second clause of his will, 
gave to his wife seven negroes absolutely. By the third clause, 
he devised to her a twenty-acre lot in the town of Hayneville, to be 
improved and paid for out of his estate; and he also gave her 
his carriage and horses, and household furniture, except one bed 
and furniture for each of his children. By the fourth clause, he 
gave certain stock to his wife, then on his Dry Creek plantation. 
By the fifth clause he gave to his wife the one-fourth part of all 
the net proceeds of his estate, in money, during her widowhood, 
on condition she did not take from under the control of his exec- 
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utors the seven negroes which he had given her, in the second 
clause of his will. 

By the 7th clause of his will, the testator directs that his wife 
shall be comfortably supported out of his estate, during her wid- 
owhood. 

The devise of the Hayneville lot is all the provision which the 
testator has actually made for the widow, out of his real estate, 
The one-fourth part of the net proceeds of his estate, directed 
to be paid in money by the fifth clause of the will, is to be con- 
sidered rather as a compensation for the labor of the slaves he 
had given her, so long as she permitted them to remain on the 
plantation under the control of the executor, than as a charge 
upon his real estate. All the testator’s lands, except the Hayne- 
ville lot, he devised to his three sons, to be equally divided be- 


tween them, when the youngest became of age, or married. The 
widow derives her title to the seven negroes, and to the Hayne- 
ville lot and the improvements to be made thereon, to the car- 
riage and horses, to the household furniture at Vineville, to the 
one-fourth part of the stock on the Dry Creek plantation, and to 
a comfortable support during her widowhood, from the bounty of 


the testator under the will. The testator had an undoubted right 
to make an absolute gift of this portion of his property to her; 
but in doing so, did he intend to bar her of her legal right to 
dower in his other lands?) He has not so declared in his will. 
What disposition of the testator’s other property will necessarily 
be defeated by her claim of dower, and thereby clearly manifest 
such an intention on his part? Not one that we can discover. 
The widow can take the Hayneville lot, and all the bequests made 
to her by the testator, and claim her dower out of the Pulaski 
lands, without defeating the devise of his lands to his three sons. 
The devise of the testator’s lands to his three sons, will be en- 
joyed by them, subject, it is true, to the widow’s right of dower. 
The devise to the sons will be less valuable, but that constitutes 
no objection. Ackley vs. Finch, 7 Cowen’s Rep, 290. French vs. 
Davis, 2 Vesey. Jr. 581. 

The devisees of the land under the will of the testator, as well 
as the purchasers thereof, take it subject to the legal incumbrance 
of the widow’s dower. They take the land cum onere, and it does 
not necessarily follow, because their present enjoyment of the 
estate devised to them is rendered less valuable by the assertion 
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of the widow’s legal right of dower, that this disposition of the 
testator’s estate will be defeated, so as to put the widow to her 
election, according to the rule which we have before stated. To 
defeat the widow’s legal right of dower, by an implied intention 
of the testator to exclude her, such intention must clearly and in- 
controvertibly appear from the face of the will itself; the pro- 
visions of the will must be so repugnant and wholly inconsistent 
with her claim of dower, in the particular portion of the estateto 
which the claim of dower is made, as necessarily to imply that it 
was the intention of the testator to bar her of her legal right to 
dower. In the case before us, no such repugnancy or inconsist- 
ency exists; not one of the dispositions of property made by the 
testator will be defeated by the widow’s claim of dower in the 
lands specified in the record. The question is not what the tes- 
tator might have done, had the subject of dower been in his mind 
at the time of making the will; but the question is, whether we 
can say, from the dispositions of the will, it is empossible that the 
testator did not intend she should have what he gave her by his 
will, and her dower, which the law gives her. In our judgment 
she can take both what the testator gave her by his will, and what 
the law gives her, without defeating any of the dispositions of the 
testator’s property made by it. 

[2.] With regard to the Statute of Limitations, the Act of 1839, 
which limits the widow’s application for dower to seven years 
from the death of her husband, cannot apply to this case, for the 
reason that the testator died before the passage of that Act. The 
testator died in 1837. The Act of 1839 only operates prospect- 
ively. Hotchkiss, 435. 

[3.] It is insisted, however, that the widow’s application for 
dower is embraced in the general words of the Act of 1767. By 
that Act, all suits or actions for land, are required to be instituted 
within seven years after the title or cause of action shall or may de- 
scend or accrue to the same, and at no time after the said seven 
years. Prince,573. The argument for the plaintiff is, that this 
is a suit by the widow, to obtain possession of theland. It is an 
application by the widow to have her dower assigned to her, and 
to that extent it may be considered a suit; but, in our judgment, 
the application by a widow to have her dower assigned to her in 
the lands of her deceased husband, is not a suit to recover the 
possession of the land, which may be so assigned. The widow 
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could not enter upon the land for her dower, until it had been as- 
signed to her; nor could she have maintained an action of eject- 
ment for her dower, before the assignment thereof. Jackson vs, 
O’ Donaghy, 7 John. Rep.247. Jackson vs. Vanderhyden, 17 John. 
Rep.167. Jackson vs. Aspell, 20 John. Rep. 411. Wakeman and 
wife vs. Roache, Dudley’s Rep. 123. The cause of action, to re- 
cover the possession of the land, did not accrue to the widow until 
after the assignment of her dower; consequently the Statute of 1767 
did not run against her; and her application for such assignment, 
is not within the provisions of that Act. 

[4.] But it is further insisted, that if the widow is not barred 
by the Statute of Limitations, from asserting her right to dower 
in this case, yet, having accepted the provision made for her by 
the will, and acquiesced in the same since the death of the testa- 
tor, she is now equitably barred from asserting her dower in the 
testator’s estate; that she is to be considered as having made her 
election to accept the provisions of the will in her favor, in lieu 
of dower. 

In answer to the argument of the plaintiff in error, on this 
branch of the case, it is sufficient to say, that before any presump- 
tion of an election can arise against the widow, in consequence of 
her acts or acquiescence, it must be shown that she was cognizant 
of her rights, and acted understandingly. 2 Story's Eq. 359, 
§1095. Snelgrove vs. Snelgrove, 4 Dessaussure’s Rep. 300. Wake 
vs. Wake, 1 Vesey, Jr. 335. So far from the widow being cogni- 
zant of her right to dower in the estate of her deceased husband, 
she expressly alleges in her answer, that she did not know she 
was entitled to dower, and was wholly ignorant of the law upon 
that subject; consequently there is no foundation for saying that 


she is equitably barred from asserting her legal right to dower in 
the lands of the testator. Letthe judgment of the Court below 
be afirmed. 
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No. 5—Tue Justices or THE INFer1or Court or Irwin Coun- 
ry, for the use of Joun W. Hunter, Wittiam W. Hunter, 
Mary JANE Hunter, Georce F. Hunter and others, infants, 
by their Guardian, Joun J. Jemison, vs. WiiiiaAm Stoan, 
principal, Rosert H. Dixon, Reppine Hunter, Freperick 
Merritt, James L. Witcox, Tuomas L. Wiicox, GEorGE 
Witcox and James C. Fusse.u, sureties. 


[1.] In suit on a bond, the plaintiff is not held to prove its execution, unless 
putin issue by plea of non est factum. f 

[2.] Sureties to executor’s, administrator’s and guardian’s bonds, are not liable 
to suit thereon at law, under the Act of 13th December, 1820, until the plain- 
tiff has first established his demand against their principal, in his represen- 
tative character, by suit and judgment or decree of a Court of competent ju- 
risdiction. 

[3.] In a suit against an executor or administrator, in his representative char- 
acter, the judgment must be de bonis testatoris, except when he pleads ne un- 
ques executor, or a release to himself, and the pleas are found against him. 


Debt on guardian’s bond. Tried in Irwin Superior Court, 


March Term, 1849, before Judge ScarBorovueH. 


This was an action on a guardian’s bond, dated 14th January, 
1839, and recorded 14th November, 1839. The bond did not ap- 
pear on its face to have been approved or attested by any person. 
Upon the trial, a certified copy of the hond was offered in evidence, 
to which the counsel for ‘defendants objected— 

lst. Because the bond shows on its face, that William Sloan is 
principal, and the other defendants are his securities, and there 
being no allegation in the declaration, that a devastavit had been 
fixed upon the principal by a judgment of a Court, according to 
law, and that this suit would not lie until a devastavit against the 
principal had been thus fixed. 

2d. Because this bond was not recorded within szz days from 
its execution, as required by law. 

3d. Because this bond was not attested by the Clerk of the 
Court of Ordinary, or his Deputy, as required by law. 

4th. Because it does not appear from the face of the bond, or 
any other evidence, that it was executed in the presence of the 
Clerk or his Deputy, or delivered to the Court of Ordinary or its 
Clerk. 
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All which objections were overruled by the Court, and the copy 
bond allowed to be read to the J ury without other or further proof, 
the Court holding that if this bond was not good as a Statutory 


bond, it was good as a Common Law bond. And to this decision 


defendant excepted. 
The plaintiffs below proved the receipt by William Sloan of a 


large sum of money, as guardian of the infant wards of the usee 
Jemison; also a demand by Jemison, as guardian, upon Sloan, 
the former guardian, for the property of his wards, and an offer to 
take good notes of Sloan, in paymeut of the amount due by him. 
Sloan refused to let him have the notes, saying he had promised 
the makers not to transfer them, and he could not pay the money, 
as he did not have it. 

The order dismissing Sloan from his office of guardian, was al- 
so in evidence. 

The plaintiffs below closed their case, and defendants moved to 
dismiss it, on the ground that plaintiffs had failed to make out such 
a case as entitled them to a verdict. The Court refused the mo- 
tion, and defendants excepted. 

After the evidence for the defendants was closed, defendants’ 
counsel requested the Court to charge the Jury that plaintiffs were 
not entitled to a verdict, because they had failed to prove a devas- 
tavit against William Sloan, the guardian and principal in said 
bond ; which charge the Court refused to give, but instructed the 
Jury as follows: 

“T have been requested by defendants’ counsel to instruct you 
that you cannot find a verdict against the securities of William 
Sloan, because it is insisted the securities of Sloan, the former 
guardian, cannot be held liable until a devastavit has been first 
established against Sloan, the principal, in a separate suit against 
him. This position is correct, as the law stood before the passage 
of our own Act of 13th December, 1820. The Legislature de- 
signed some benefit to result from that Act to heirs, distributees 
and legatees. Ifthe Legislature did not intend to give the right 
® sue the principal and his securities in the same action, or where 
principal had been first sued, without this circuity of action, by es- 
tablishing a devastavit, first against the principal, and then, hav- 
ing again to sue him and his securities, the Act is futile, insen- 
sible and valueless, and affords ns benefit or right to the heirs, dis- 
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tributees and legatees at all, to which they were not entitled at 
Common Law, and before the passage of the Act. 

To which charge, and refusal to charge, defendant excepted, 
and on these several exceptions, error has been assigned. 


C. B. Cove, for the plaintiff in error, submitted the following 


points and authorities: 


1. “ The liability of the securities to a guardian’s bond, is not 
primary, but is an ultimate liability, and suit cannot be maintained 
on the bond, until a devastavit has first been established against 
the guardian, according to law.’ Cameron et al. vs. Justices, &c. 
1 Kelly’s R. 37. Jamesvs. Wallace, 4 McCord’s R.121 and 113. 
3 MeCord’s R. 225 and 412. 1 Munford’s R.1. 1 Wash. Virg. 
e. 40. 2 So. Ca. Const. R. 723. 2 Stewart & Porter, 70. 

2. The bond in this case is pretended to be taken under the 
Statute authorising the Clerk of the Court of Ordinary to take and 
attest the bonds required to be given by guardians appointed by 
the Court of Ordinary, but it substantially varies from the require- 
ments and directions of the Statute, iz this: the Statute requires 
the bond to be attested by the Clerk or his Deputy, and recorded 
within six days thereafter, neither of which was done in this case. 
Prince’s Dig. 244, 252. 1 Iredell’s R. 597. 

3. This bond cannot be sustained as a Statutory bond, because 
itis not taken and evidenced in the manner prescribed by the Stat- 
ute authorising it. Jt is, therefore, void. Averill vs. Dickerson, 1 
Blackford’s R. 3 and 4. Blaney vs. Findley and others, 2 Black- 

ford’s R. 338. Ridabock vs. Levy, 8 Paige’s R.197. Van We- 
zel vs. Van Wezel, 3 Paige, 38. 

4, It is not valid as a voluntary bond, because there was no ev- 
idence of its delivery, and because it was not executed in pres- 
ence of, and attested by the Clerk or his Deputy, and because the 
Clerk had no authority to take a bond different from that prescrib- 
ed and required by the Statute, and because it is an imperfect and 
incomplete bond. To be a good voluntary bond, it must have all 
the incidents of a deed; it must be signed, sealed, attested and de- 
livered. 'Two of these incidents are wanting in this case, to wit: 
attestation and delivery. 3 Kelly, 512, 582. 1 Iredell, 597. 1 
Watts §& Searg. 261. 5 Porter’s R. 413. 1 Stew. & P. 56. 1 
Tredell’s R. 597. 

VOL. VII. 
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5. The Court erred in admitting the bond in evidence, without 
proof of its delivery. The delivery could only be proved by the 
subscribing witness. 1 Gilbert’s Ev. 103. Buller’s N. P. 250, 
1 Phillips’ Ev.464. 3 Ib. 126, note, 876. 

6. The Court erred in deciding that it was not necessary for 
the plaintiff to prove, by judgment of a Court of competent juris- 
diction, a devastavit against the guardian, before he could recover 
against the securities. 

And he also erred in deciding that the securities were primari- 
ly liable, and might be sued in the same action with the principal 
in the bond, without evidence by judgments of a devastavit by the 
principal. 1 Kelly’s R.37. 4 McCord, 121. 

7. Official bonds, not good by Statute, but by the Common Law, 
can only be enforced according to the rules of the Common Law. 
3 Kelly’s R. 512. 1 Dev. R. 153. 3 Dev. 86. 

8. The power to the Clerk to take and attest this bond, must 
be strictly and literally pursued. The Statute is the power, and 
all the formalities prescribed by the power, must be strictly pur- 
sued. 4 Kent, 329. 1 Phillips’ Ev.464. 1 Sug.on Vendors, 294, 


E. Warren and Jas. L. Sewarp, for defendants in error, con- 


tended— 


1. That the bond is good, though not taken in conformity to 
the Statute. 3 Wend. 48. 2 Hawks. 42. Dudley, 66. 2 Me- 
Cord, 107. 2 Bailey, 362. 1 Kelly, 582. And should be de- 
nied on oath. Prince, 421. 

2. The Act of 1820 was intended to give the party an immedi- 
ate remedy against the trustee and his sureties, and should be so 
construed. Dwarris on Stat. 44,39 to 62. 3 Kelly, 146, 156,’7, 
’8. 5 Paige’s Rep. 92. 


By the Court—Niszet, J. delivering the opinion. 


We think the bond in this case good as a voluntary bond. See 
Stephens et al. vs. Crawford, use of Ward,1 Kelly, 574, and 3 Kel- 
ly, 499. 

[1.] Several questions were made as to the execution of the 
bond, all of which were properly overruled. Without inqui- 
ring whether any of them could be sustained upon principle, it is 
enough to say, that there was no plea of non est factum filed by 
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the defendant; and, therefore, the question of execution was not 
legally made. 3 Kelly, 499. 

{2.] The great question made is, whether, under the Act of 13th 
December, 1820, sureties on a guardian’s bond are liable to suit, 
until after a judgment or decree of a Court of competent jurisdic- 
tion has been rendered against the princjpal, fixing his liability in 
his representative character. This Court has determined that 
they are not, and are now fully confirmed in the construction 
which they have heretofore given to the Act of 1820.* Some dif- 
ference of opinion has prevailed among members of the profes- 
sion, and upon the Circuit Bench, as to the true construction of 
the Act of 1820. No uniform construction, so far as we are in- 
formed, has prevailed—clearly, no uniform construction, differ- 
ent from that which we have given. The weight of judicial au- 
thority in the State, I believe, is in favor of our view of it. Be 
this as it may, we are now again called upon to give to it a uni- 
form and permanent construction. We have done so, not without 
labor and diligent research, and although some of us doubted, 
when the question first came before this Court, yet, now, all doubt 
is dispelled. I think it will be found by the careful reader, that 
our construction is the only one which is reconcileable with the 
principles which regulate the rights and obligations of trustees 
and their sureties; and farther, that it does not hinder the inten- 
tion of the Legislature to reduce the number of actions, which, be- 
fore the Act of 1820, was necessary to charge sureties of guardi- 
ans, executors and administrators. 

By the Act of 22d December, 1820, guardians are required to 
give bond and security in double the amount of their wards’ es- 
tate, “in conformity with the laws now in force in this State.” 
Prince, 244. The form of the bond is not prescribed. The oath 
of the guardian is to perform the duties of guardian, “ according 
to the laws of this State.” Both the oath and the bond were no 
doubt intended to secure the faithful execution of the trust, accord- 
ing as the duties of that trust are defined in the general laws of the 
State. A bond “in conformity with the laws in force in this 
State,’’ must mean a bond so conditioned, as to secure the execu- 
tion of the guardian’s trust, as it is recognised by those laws. 
There is no difference between those general legal principles, which 
settle the liabilities of executors and administrators and their sure- 


—_ — 


*See Ray vs. The Justices, §-c. of Macon Co. 6 Ga. Rep. 303.—[Rep.] 
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ties, and those which settle the rights and liabilities of guardians 
and their sureties. The laws of the trusts are generally the same, 
I apprehend that it will, at all events, be conceded that there is 
not such a difference as will affect the question under discussion. 

In order to arrive at the meaning of the Legislature, in the Act 
of 13th December, 1820, it is indispensable to ascertain what was 
the law relative to administrators, executors and guardians and 
their sureties, before its passage. The old law and the mischief, 
are the key to the remedial Statute. 

No creditor, legatee or distributee, has any right, in the first 
instance, to call upon an executor or administrator, but in respect 
of the effects which he has in hand, belonging to his testator or in- 
testate. A debt is due from the decedent, or rather from his es- 
tate, to the same intent that it was due during his life. Legacies 
and bequests are his gifts, and are made out of that estate, the dis- 
position of which, he is by law entitled to make, and distributive 
shares are the interests which the law creates in that estate, in be- 
half of those who are hisheirs. The executor or administrator, if 
he is not made chargeable by a mal-administration of the trust, is 
no more liable for debts or legacies, or distributive shares, than 
any other person. ‘This is the general rule of the law. No at- 
tention is here necessary to those exceptions which grow out of 
his assent to legacies—his promise to pay debts, &c. When, 
therefore, suit is brought for these claims, and they are establish- 
ed, the judgment must be entered against the effects alone of the 
decedent. This follows, necessarily, from the principles stated. 
And when the judgment is thus rendered by a Court of compe- 
tent jurisdiction, it is conclusive of the fact, that there are assets 
in his hands, liable to be subjected to its payment. If there are 
no effects, or only enough to pay in part, or if he has fully ad- 
ministered, or if he has never been the representative of the estate, 
or has paid the claim, or has been released, or if any other state of 
facts exists, which would preclude a recovery by the plaintiff, it is 
his duty to plead, in such form as to protect himself. He is pre- 
sumed to know the true condition of the estate in his hands, and 
it is his right so to exhibit it as to protect himself and also oth- 
ers interested. If, therefore, he fail to plead, that failure is an 
admission of assets; or if he does plead, and the plea is found 
against him, and a judgment is rendered against the assets, it is a 
judicial finding of assets, and he cannot afterwards open it, and 
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inquire into the question of assets or not. Will. Ez’r, 2 vol. 1389. 
Ewing vs. Peters, 3 T. R. 685. 2 Stra. 732. 

The first step to be taken by creditors and others, therefore, is, 
to call the executor, administrator or guardian to account in his 
representative character. Their claim is against the assets of the 
estate, and against nothing else. They can proceed, in the first 
instance, against nothing else. They must show that in law it is 
valid—the amount of it—and that they are entitled to a judgment 
against the effects. If the claim is false, or has been paid, or if by 
law it is not entitled to payment, or if there is nothing out of 
which to pay it, nothing in the hands of the representative legally 
liable to it, and these things are pleaded, it will fail; if otherwise, 
they get judgment as creditors of, or claimants on the estate, 
against the goods of that estate. As the executor, administrator 
or guardian is the legal representative of the estate, the proceed- 
ing must be against him, but against him in that character; and 
the judgment passes against him, to be levied of the goods of the 
testator in his hands. Equally must they proceed against him as 
the representative, because no one but him is entitled to defend 
the estate. The estate is entitled to be heard in Court against 
the demand. Besides, the representative is entitled to be heard, 
and to exhibit the condition of the trust in his hands. He must be, 
as trustee, admitted to the right of accounting. In this view of 
the principles which govern a suit against a representative, how, 
it may be confidently asked, can a judgment be entered against 
him in his personal character—de bonis propriis. Either the phi- 
losophy of the matter is wrong, or it cannot be done. We shall 
see that upon authority it cannot be done, except under a few spe- 
cial circumstances. 

Suppose, then, the first step taken, and that a judgment is had 
against the representative, to be satisfied out of the effects of the 
estate in his hands. How then stands the case ? That judgment 
is conclusive of assets, legally liable to pay it. The law presumes 
that the representative has them in hand, ready to respond. Nor 
is this an unreasonable presumption ; for if he has them not, or 
if the estate which he represents was not legally liable to such a 
judgment, it was competent for him to show it by proper pleas. 
There being a demand established by a judgment, and there being 
effects in his hands to pay it, it becomes his duty, as trustee, to ap- 


ply them. But suppose he does not. Why, then, the failure to 
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apply them is a breach of his trust—a devastavit—for which he be- 


comes personally liable. We have now arrived at the ground of 
his personal liability. Until his failure to pay the judgment, there 
is no Jiability on him to @ suit—there is no pretence of claim; for 
the presumption of the law is, that the estate is able to pay its own 
liabilities, and also that the representative will faithfully execute 
histrust. Ifhe does not execute it, the plaintiff in the judgment 
has a ground of action against him, personally. He may proceed 
against him by action on the judgment, suggesting a devastavit ; 
or he may cause a return of nulla bona to be made on the execu- 
tion issued on it, and then proceed. The judgment and the re- 
turn will be conclusive evidence against the trustee. Or where 
bond is given, he may sue him on his bond. ‘To reach the sure- 
ties, then, where bond and security is given, the second step to be 
taken is this suit against the representative to charge him person- 
ally. Suit being brought against him, personally, for the default, 
and judgment had, and execution issued, and a return of nulla bo- 
na thereon; then, and not till then, anterior to the Act of 1820, 
could the party swe the securities. 

According to these propositions, it is established, first, that be- 
fore the Act of 1820, a judgment against the guardian, executor 
or administrator, in his representative character, was necessary, 
before one could proceed against him personally. Such a judg- 
ment is the only legal evidence of a demand against the estate. 
And secondly, that in order to subject the sureties upon his bond, 
three suits were necessary, to wit: a suit against the trustee, in 
his representative character, a suit against him personally, and a 
suit against the sureties. The latter proposition has, however, 
been denied, and upon that denial an argument is founded against 
the construction which we give to the Act of 1820. The argu- 
ment is this: The Act of 1820 was passed obviously to prevent 
the multiplicity of suits, before that time necessary to charge 
sureties. Before that time only two suits were necessary; if so, 
and if it is still held that two suits are necessary since the Act, 
to wit, one against the guardian, in his representative character, 
and one against the principal and his sureties; then the object of 
the Act of 1820 is not obtained—there is no reduction of the num- 
ber of suits. In other words, the Legislature, intending by the 
Act of 1820, which authorises principals and sureties to be sued 
in the same action, thereby to prevent a multiplicity of suits, and 
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wo only being necessary to charge the sureties before its passage, 
the inference is a fair one that, by the Act of 1820, the Legisla- 


ture meant to dispense with the suit against the principal, in his 
representative character, and to permit him and his sureties to be 


brought before the Court, and to be charged in one aetion. No 
other construction, say the defendants, will give effect to the Le- 
gislative will; and without it, the Act of 1820 is wholly unmean- 
ing. But are they right in the assumption with which they start ? 
I think I have shown that they are wrong; that a judgment is first 
necessary against the effects in the hands of the executor, admin- 
istrator or guardian, before he can be sued personally; and a 
judgment was necessary against him personally, anterior to the 
Act of 1820, before his sureties could be proceeded against at all. 
The idea of the counsel for defendant, and of the Court below, 
seems to have been based upon a practice which at one time ob- 
tained in the Courts of this State, in a suit against an executor or 
administrator, to enter up alternative judgmenuts—judgments de 
bonis testatoris, si non, de bonis propriis, and thus to charge him 
personally and representatively in the same action. According to 
principle, this practice was wrong, and was repudiated by the 
Judges in Convention. See Dudley’s Rep. 2. 

(3.] The rule is this: “ Whenever the action against an exec- 
utor or administrator can only be supported against him in that 
character, and he pleads any plea which admits that he has acted as 
such, (except a release to himself,) the judgment against him 
must be that the plaintiff do recover the debt and costs, to be 
levied out of the assets of the testator, if the defendant have so 
much, but if not, then the costs out of the defendant’s own 
goods.” 2 Will. Ex’rs, 1409. 1 Saunders, 335, 336, in note to 
Hancock vs. Proud. Wentw. Off. Ex.341,346. Rock vs. Leigh- 
ton, 1 Salk. 310. Ramsden vs. Jackson, 1 Atk. 292, 294. Ewing 
vs. Peters, 3 T. R. 685. Barrow vs. Wade, 7 S. and M.49. Pope 
vs. Robinson, 1 Stew. 415. Siglar vs. Haywood, 8 Wheat. 675. 
Jameson vs. Martin, 3 J. J. Marsh, 330. 

If the judgment is entered in any other form, it is erroneous. 
If, however, the defendant pleads ne unques executor, or adminis- 
trator, or a release to himself, and it is found against him, the judg- 
ment is that the plaintiff recover both the debt and costs, in the 
first place, de bonis testatoris si, §c. and si non, Sc. de bonis pro- 
pris, 2 Will. Ea’rs, 1409. Bro. Ex’rs, 34. 1 Roll. Abr. p. 930. 
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Cro. Jac. G48. Wentw. Of. Ex. 338, 340, 14 edit. 1 Saund, 
336, 5. note 10. 

No judgment being possible, personally, against the executor 
or administrator, in an action against him as such, it was indis- 


pensable to sue him in a new and separate action; and the argu- 


ment in favor of the construction of the Act of 1820, claimed by 
the counsel for the defendant, and also by the Court below, to 
which I just now adverted, falls to the ground. 

It is not pretended that, prior to the Act of 1820, after a judg- 
ment de bonis testatoris, the executor or administrator and his 
sureties could be united in the same action, for the default of the 
executor or administrator in not paying it. Three suits were, 
therefore, necessary before that Act. The old law being as I 
have stated it, the mischief was the necessity of suing the princi- 
pal and his sureties after the default separately, making three ac- 
tions indispensable before a recovery could be had against sure- 
ties. To remedy that mischief, the Legislature, in 1820, declared 
that principals and securities to guardians’, executors’ and admin- 
istrators’ bonds might be sued in the same action. Thatis, when 
a judgment is had against the goods of the estate, then, instead 
of suing the representative, personally, for the devastavit, and 
afterwards his sureties, as heretofore, the plaintiff might unite 
them in the same action. Admitting, then, that we are right, and 
that it is still necessary to obtain a judgment or decree against 
the goods of the estate, before, under the Act of 1820, the sure- 
ties can be sued, still the end proposed by the Legislature, in 
passing that Act, is accomplished; for by it the number of suits 
necessary to charge sureties is reduced from three to two. The 
Act subserves a very intelligible and a very valuable purpose. It 
does not change the law, as I shall show, regulating this subject, 
one jot or tittle. It does not, in the least, mar the symmetry of 
that system of rules which govern this most interesting subject mat- 
ter ; it simply authorises, as I have stated, the joining of principals 
and sureties in the same,suit. It refers alone to the plaintiff’s 
remedy; the rights of all parties remain as before. The drafts- 
man of the law understood his work, and with admirable skill so 
framed it as to avoid multiplicity of suits, and yet leave all the 
rights of the parties as they were. The positions thus far taken 
are all supported in the authorities referred to. That before the 
Act of 1820, the three suits were necessary to charge the sureties, 
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see particularly the case of Braxton vs. Justices of Spottsvylvania 


Court,1 Wash. Virg. R. 31. Gordon’s Administrators vs. Justices 
of Frederick, 1 Munford’s R.1. In the latter case, the whole doc- 
trine is reviewed, with signal ability, by Judge Tucker. Cail vs. 
Ruffin, 1 Call’s R. 333, and Jones vs. Anderson, 4 McCord’s R. 113, 
and the authorities referred to in these cases. 

I propose, now, briefly to consider the Act of 13th Dec. 1820, 
and to apply the point made under it with more particularity. Let 
it be understood, that the demand made by the plaintiff in error 
is not that there shall be a separate action against the guardian, in 
his personal character, and a judgment and a return of nudla 
bona as formerly, before the sureties can be swed on the bond. It 
is conceded that, by the Act of 1820, the sureties may be sued on 
their bond, without this. The distinctive point is this: is it neces- 
sary, since the Act of 1820, that the plaintiff in this action should, 
by a judgment or decree of a Court of competent jurisdiction, 
establish his claim against the guardian in his representative char- 
acter, before the sureties can be liable on their bond? According 
to the principles already stated, they cannot, unless that Act ex- 
pressly or by legal construction makes them liable. I have al- 
ready shown what I believe to have been the object of that Act; 
and that the object is fully carried into effect upon the require- 
ment we make, that there should be such a judgment or decree, 
as a condition precedent to the liability of the sureties, and have 
thence derived the argument that the Legislature did not intend to 
repeal the law which, prior to the Act, required such judgment or 
decree, as a condition precedent to the liability of sureties. 

Neither expressly or by implication, does the Act of 1820 dis- 
pense with the suit and judgment or decree against the guardian, 
executor or administrator in that character. 

The title declares it to be “ An Act to authorize suits to be in- 
stituted against securities to executors’, administrators’ and guardi- 
ans’ bonds, in the same action with the principal thereto.” 

The preamble recites the fact, that it has been decided by the 
Superior Courts, that such sureties could not be sued until the 
principals have been sued to insolvency, whereby great injury to 
the interest of heirs, distributees and others may accrue. And 
the first section, “ for remedy whereof,” enacts, that all sureties to 
executors’, guardians’ and administrators’ bonds, shall be consid- 
ered as joint, or joint and several obligors, (“as the case may 
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be,”) with the principal or principals in said bond, “so as to aw 
thorize any heir or heirs, distributee or distributees, administrator 
de bonis non, or others concerned, to sue such principal or princi- 
pals, and security or securities to such bond, or either of them, 


in the same action.”” To which enactment there is a proviso, that 
the principal in the bond, if within the limits of the State, shall 
be first sued, or shall be sued in the same action with the sureties, 
and shall, in that action, be distinguished as principal. 

The second section of the Act provides, that in all cases where 
judgment shall be obtained, in conformity with the first section, 
execution shall issue against both principal and surety, but shall 
be levied on the property of the principal first ; and in case no pro- 
perty of the principal shall be found in the County, on which to 
levy the execution, or not enough to satisfy it, then it shall be ley- 
ied on the property of the sureties, or either of them. This sec- 
tion provides farther, that in all cases where sureties have paid 
the whole or any part of said execution, they shall have the use 
and control of it, to indemnify themselves out of their principal. 

The third section declares, that the Act shall not extend to 
bonds executed before its passage ; and these are all of its enact- 
ments. Prince, 445. 

Now, from the title and preamble, and from the whole body of 
this Act, it is manifest that it relates to the parties to the bond. It 
contemplates principals and sureties to the contract of which the 
bond is the evidence. It relates to the remedy of heirs, distribu- 
tees and others upon that bond. Now, as I shall insist, the exe- 
cutor, administrator or guardian, is no party to that contract in 
that character. He derives his trust character from the will and 
the Ordinary. As an idividual, he enters into bond—he con- 
tracts with the Ordinary—for the faithful execution of the trust. 
It is as an individual that this Act contemplates him. It provides 
additional remedies against him and his sureties, as personal con- 
tractors with the Ordinary. The sureties are the sureties of the 
individual. The Act declares them joint, or joint and several ob- 
ligors with him, for the purposes of a suit against them all jointly. 
In his personal character as principal, and in their character as his 
sureties, it makes them suable in the same action. It contem- 
plates Aim, at that time, and in that position, when, and in which, 
by the general law, he is himself personally liable to be sued for 
a default; and, whereas, by the old law, at that time, and in that 
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position, he could not be sued jointly with his sureties, but must 
needs be separately sued to insolvency, before his sureties could 
be sued at all; now, by the new law, he may be individually sued 
and his sureties with him, in one and the same action. This is 
the head and front of the offending of the Act of 1820. It does 
not look to him as trustee, or to his relations with the estate 
which he represents. It leaves them, and the law which goveths 
them, just where they were. One of the requirements of that 
law, I have shown, is, that neither he nor his sureties are liable- 
until there is a decree or judgment against the effects in his hands, 
from the non-payment of which springs his personal liability. 
According, then, to the fair intent and meaning of the Act of 
1820, such a judgment or decree is as necessary as it ever was. 
This is a suit by the Justices of the Inferior Court of Irwin 
County, for the use of certain minors, by their guardian, against 
a former guardian and his sureties, on theix bond. The condition 
of the bond is, that the principal shall well and truly demean him- 
self as guardian, agreeably to his letters of guardianship, and 
agreeably to law, in such cases made and provided. This bond, 
Ihave said, is a contract by the guardian and his sureties with 
the Ordinary. He and they stipulate, that he will well and truly 
demean himself as guardian, according to law. It is his duty, by 
law, to pay over to a subsequently appointed guardian, the effects 
ofhis wards in his hands; and if he fails to do so, when, accord- 
ing to law, demanded, he fails to demean himself according to 
law, and there is a breach of his bond. Upon this breach the 
sureties are liable. But how liable? Their liability upon this 
contract is an wltimate liability. It is secondary, first, to the lia- 
bility of the estate, or of the guardian in his representative char- 
acter; and it is also secondary to his personal liability for his own 
default. They agree that he, in his personal character, shall de- 
mean himself according to law. They answer for the faithful 
management of the trust through him; but he, himself, is not lia- 
ble to be called to account, personally, according to his contract, 
until a legal claim upon the estate which he represents has been 
established. If so, how can his sureties be liable, until after the 
claim has been established? Are they liable prior to and in a 
higher degree than their principal? If they are, what becomes 
of the idea of suretyship ? They, in that event, become princi- 
pals. The Act of 1820 never looked to any such result as this. 
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There is no liability upon the sureties until there is a breach of 
the bond. There can be no breach for a failure to pay over ef- 
fects, until that claim is established against them ; and there is no 
sufficient evidence of the establishment of such a claim, but a judg- 
ment or decree of a Court of competent jurisdiction; and this, 
to my mind, is the logic and the law of the case. But hear the 
foflowing authorities: 

The case of Braxton, &c. vs. the Justices of Spottsylvania, was 
-a suit by a creditor against an executor and his sureties on their 
bond. One of the questions submitted to the Court in that case 
was, “ Whether the action could be maintained before a judgment 
first had by the plaintiff against the representatives of the debtor, 
and an execution and return of nulla bona?” The Court said, 
“ The true question is, has the relator brought himself within the 
Act, or, in other words, does it appear from this record, that he is 
a party injured, within the words and meaning of the Act, A 
man who claims as a creditor, and means to take the benefit of the 
Act, must show himself to be a creditor ; that the testator left as- 
sets; that they came to the hands of the executor; that there 
was a sufficiency to discharge his demand, or so much thereof, af- 
ter paying debts of higher dignity, and that the executor has wast- 
ed the assets. Without this concurrence there is no injury done 
him.” Again, the Court in the same case says, “ But the person 
who means to make use of this Act, must show himself to de a 
creditor in the usual course of law. It is not enoughto produce a 
mere document of debt; he must first institute a suit against the 
executor or administrator, because it is, in the first instance, a dis- 


pute between creditor and debtor, whether or not a debt actually 


exists—a dispute which the securities to such a bond, (who are 
strangers to the contract,) are by no means competent to manage. 
It is a principle of universal law, that both parties shall be heard. 
Let us put this case: Suppose that A binds himself in a bond to 
B, to pay him whatever sum C owes him, (B.) Now, before a 
forfeiture is incurred by A, must not B prove first the sum that C 
actually owes him? Mr. Waller, the relator, therefore, ought to 
have shown, by az action against the executor, that he was a cred- 
itor.’ 1 Wash. R. 31. 

In the case of Gordon’s Administrators vs. The Justices of Fred- 
erick, (1 Munf: 1,) Judge Tucker, after reviewing the case in 1 
Wash, 31, and quoting one of the positions of the Court in that 





HAWKINSVILLE, JUNE TERM, 1849. 45 


Justices Inferior Court Irwin County vs. Sloan and others. 








case, says, “ I subscribe most fully to this, as to every preceding 
part of the opinion, which is reported to have been unanimously 


given in that important ease.” 

_ The same doctrine precisely is held in Jones et al. vs. Anderson, 
(4 MeCord’s Rep. 116.) That was a suit against sureties. The 
Court there says, “ The responsibility of the sureties is an wtimate 
one, and, therefore, a demand on the part of the applicant must 
have been established, and the responsibility of the administrator 
established, before they can be sued on the bond.” 

Both the second and first secondary liability of the sureties, of 
which I have spoken, are maintained by the Act of 1820. For, 
although after the judgment or decree is had, establishing the 
claim against the representative, the sureties may, by the Act, be 
sued with him personally in the same action; and although exe- 
cution may issue on the judgment against them equally with him, 
yet, when they are so sued with him, by express stipulation in the 
Act, they are not held to pay until execution against the principal 
is first levied upon his property. They are not liable to a levy 
for any part of the debt, unless there is not property enough of 
the principal to be found within the County to pay it. In no 
event, if the principal in the bond is within the limits of the State, 
can the sureties be sued alone. The plaintiff is required by the 
Act to proceed against the principal first by suit, or to unite him 
with the sureties in the action. Thus careful was the Legislature 
not to interfere with this u/timate liability of the sureties. This 
carefulness, with other things, proves that they did not intend to 
change the law upon this subject, except just so far as to make 
sureties swadle in the same action with their principals; and thus 
is manifest the truth of what I said in the outset of this discussion, 
that whilst the number of suits is reduced by the Act of 1820, 
yet the beautiful symmetry of the law is maintained. 

Whether, if the principal is out of the limits of the State, the 
sureties may not, under the Act of 1820, be liable to be sued at 
law, alone, on their bond, and whether the sureties would not be 
liable in Equity, for a demand against the estate represented by 
their principal, in a ease where the demand could not be estab- 
lished by a judgment or decree against him, on account of his ab- 
sence from the State, or residence beyond its jurisdiction, are 
questions not made, and upon which the Court gives no opinion. 
I am disposed to believe, that there are cases where Equity 
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would grant relief against sureties, without the preliminary judg- 
ment against the trustee, and that the case put is one of them. 
See 5 Paige, 92, and authorities there cited. 

If it be held that the suit upon the bond against principal and 
sureties, which the Act of 1820 authorizes, be a suit against him 
in his representative capacity, then, in that suit, he must be enti- 
tled to plead and account in that character. His right of being 
heard in Court against the demand of a creditor, heir, distribu- 
tee, administrator de bonis non, subsequent guardian or other per- 
son, as the legal representative of the estate, cannot be question- 
ed. There, all the issues which grow out of this right are before 
the Court—such as arise, for example, upon pleas of plene admin- 
istrarvit, plene administravit prater, &c. &c. &c. upon which judg- 
ment must be rendered against him, in his representative char- 
acter alone. Could it be supposed that, at the same time, in the 
same suit, judgment could be rendered against the sureties? 
Suppose, though, judgment in such a suit were rendered against 





him as trustee, and at the same time judgment against them, and 
there is no property out of which to satisfy the judgment against 
the representative, the plaintiff would be, by the Act, entitled to 
proceed and collect out of the sureties. Upon payment by them, 
they are entitled to control the judgment against him for remune- 
ration. But what is the judgmentagainst him? It isa judgment 
against him as trustee, and that insolvent. So that they would take 
nothing by that provision of the Act which gives control of the 
judgment against him for remuneration. But suppose, that in the 
joint action, it be held, that the representative is before the Court 
in that character, with all the rights of defence which the law 
gives to him as trustee, and he is at the same time before the 
Court in his personal character, with all his personal rights of de- 
fence, and, at the same time, his sureties are in the same suit be- 
fore the Court, with all their rights of defence as sureties, (and all 
these suppositions must exist as facts, upon the view of this case 
taken by the defendants in error,) what confusion of issues—what a 
jumble of pleas—what inextricable disorder—what irreconcilable 
rights would not the suit exhibit! A Court of Law, if its rules 
are to be retained, would be wholly inadequate to do any justice 
between the parties. It could not, in the nature of. the case, give 


judgment against the principal in his personal character, without 
violating that rule of evidence by which, alone, he can be made 


’ 
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personally liable, and the same thing would be true as to the sure- 
ties. The construction claimed by the defendants, involves a re- 
peal of the well settled law which for years has governed the 
rights of trustees and theirsecurities—a repeal which we are sat- * 
isfied the Legislature never intended to make; whereas, our 
construction retains that law, whilst it gives a valuable, beneficial 


effect to the Statute. 

Whether, under our Statutes, the Court of Ordinary has such 
jurisdiction as to make an accounting before them, in certain ca- 
ses, and an order that executors, guardians and administrators 
pay over assets in their hands, a sufficient judgment or decree 
against them in their representative character, as to charge the 
sureties, is a question of some importance, but which I forbear to 
discuss, it not being made on this record. 

Let the judgment below be reversed. 





